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Greece

Constantine Lambadarios and Melina Katsimi of Lambadarios and
Associates outline the principles of corporate governance established by

Law 3016/2002 in Greece

efore Law 3016/2002 (the Law) was

issued, the efficient operation of a

société anonyme through its proper
management, the protection of its minority
shareholders and the transparency in the
behaviour of its basic shareholders were
secured by Basic Law 2190/1920 on Société
Anonymes and Presidential Decree
350/1985. But in recent years both the
Capital Market Committee and the Athens
Stock Exchange have been making efforts
to introduce a new concept of corporate
governance in Greece. By applying this
concept to companies listed on the Greek
Stock Exchange, they aim to increase the
weaker shareholders” influence on corporate
management and to improve internal
control mechanisms. The Capital Market
Committee issued a series of decisions and
principles and the Athens Stock Exchange
established a series of qualitative criteria
that, although not binding on listed
companies, gave them a strong incentive to
apply more rigid rules of corporate
governance.

The provisions of Law
3016/2002
However, the self-regulation effort by
listed companies was not enough, because
companies did not change the way in
which their administrative bodies
operated. As a result, in 2002 a long-
awaited new law on corporate governance
was issued in Greece, number 3016,
introducing new principles on the
organization of the listed companies’
management, but without modifying the
basic legislation on société anonymes. This
means that Law 3016/2002 applies
simultaneously with Law 2190/1920. In
case of conlflict, the provisions of the
former prevail over the provisions of the
latter by application of the basic legal
principle that special laws prevail over
general ones.

Law 3016/2002 applies exclusively to
undertakings that are listed on the
organized Greek stock market and

intervenes in two basic fields: the
composition of their board of directors
(BoD) and the organization of their
internal control.

The composition of the board of directors
The distinction between executive, non-
executive and independent members in the
BoD

A BoD of a listed company must
comprise of two kinds of members: the
executive directors, who deal with the
day-to-day management issues of the
company and are responsible for carrying
out the decisions taken by the BoD, and
the non-executive directors, who are
assigned with the promotion of all
corporate issues. That is, the non-
executive members must make
independent assessments in relation to
the strategy of the company, its
performance, its assets and the
appointment of its executive managers.
At least one-third of the BoD’s members
must be non-
executive.

The distinction
between executive
and non-executive
members within
the BoD existed
before the issuance
of the Law, but the
basic innovation
introduced now is

operated

that companies
must now include
at least two independent directors among
the non-executive members of the board.
In other words, the Law stipulates that
some of the non-executive members must
be independent, that is, must neither
have a business nor commercial
relationship with the company or with a
company connected to it that might
influence its judgment, nor possess any
shares in the company.

To avoid any ambiguities, the Law
through a special provision restrictively

The self-regulation effortby
listed companies was not
enough, because companies did
notchange the way in which

their administrative bodies

specifies the criteria that must be fulfilled

for a member to be characterized

independent.

First of all, during their term, the
independent non-executive members of
the BoD must not possess shares of the
company at a percentage of more than
0.5% of the share capital of the company.

Furthermore, they must not have any
kind of dependence on the company or
on any person affiliated in any way to it.
A relationship of dependence exists when
a member of the BoD:

* has a business or other professional
relationship with the company, or
with an enterprise connected to it,
that influences its business activity,
especially if they are a supplier or
customer of the company ;

* is president of the BoD or manager of
the company or has the above
capacities or is an executive member of
the BoD to another enterprise
connected to the company. Also, if
they have an employment relationship
with either the company or the
enterprises connected to it

* s a relative up to second degree or is
husband or wife of an executive
member of the BoD or of an executive
manager or shareholder that holds the
majority of the share capital of the
company or of an enterprise that is
connected to it;

* has been assigned according to Article
18(3) of Law 2190/1920.

As far as the number of independent
members is
concerned, the
Law requires the
presence of at least
two in the BoD
and does not
stipulate a
maximum
number. However,
because the
independent
members are
appointed between
the non-executive ones and the BoD
consists both of executive and non-
executive members, it is self evident that
the BoD cannot consist entirely of
independent members.

The role of the independent members
is not predetermined, but it definitely
includes the effort to counterbalance the
several interests promoted by the
corporate activity. Towards this objective,
the Law creates a safeguard of the
independent members’ right to oppose by
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providing them with the option to
submit individually or jointly before the
general meeting of the shareholders: a)
references, that is, notifications of an
event; and b) reports, that is, justified
opinions on a specific issue. The events
or the issues on which the respective
reports refer must relate to the subjects of
the general meeting’s agenda. In this way,
if an independent member disagrees with
the decisions taken by the BoD, it may
express its dissenting opinion not only
through the established method of voting
but also through providing information
to the shareholders.

Lastly, the BoD retains its character as
a collective administrative body because:
a) it continues to convene as a council,
according to the relevant provisions of
Law 2190/1920; b) the quorum is
determined on the basis of the total
number of its members; c) its
conventions take place with the
participation of the total number of its
members expressing their opinion on
every issue that arises; and d) it decides
on the basis of the majority principle,
calculated on the basis of the total
number of its members.

The exception in the rule that the listed
companies must include at least two
independent members in their BoD

The Law in the definition of who
qualifies as an independent member of

the BoD of a listed company excludes all
shareholders that participate in the share
capital with a percentage of more than
0.5%, irrespective of whether they belong
to the majority or the minority
shareholders. This provision limits the
rights of the minority, the protection of
which, however, is one of the main
targets of the Law. To mitigate the
negative consequences of this definition
towards the weaker shareholders, the Law
introduces an exception in the otherwise
obligatory presence of independent
members in the BoD by stipulating that
their participation is not obligatory when
representatives of the minority
shareholders are explicitly appointed and
participate as members of the BoD.

This provision is obviously
incompatible with Article 4 and the
absolute prohibition against anyone who
possesses shares of more that 0.5 % of the
company’s share capital to be considered
an independent member of the BoD -
although the representatives of the
minority shareholders are not
independent members, their presence in
the BoD renders the election of
independent members unnecessary. It
would be less complicated and more
correct, from a legal and technical point
of view, to totally exclude the minority
shareholders and their appointed
members from the prohibitions of Article

4.

Lastly, it has to be clarified that,
although the Law itself does not define
who are considered representatives of
minority shareholders, they can probably
be defined as those that are appointed
through the procedure described in
Article 18(3) of Law 21909/1920.
According to this article: “The articles of
association of a company may give any
specified shareholder the right to appoint
up to one-third of the total number of
the members of the BoD, determining
also at the same time the conditions
under which such right is to be exercised,
especially in respect of participation in
the share capital and the blocking of
shares.”

The appointment of the executive, the
non-executive and the independent
members of the BoD

The qualification of each member of
the BoD as executive and non-executive
lies with the board of directors, while the
independent members are appointed by
the general meeting. According to the
Law, within 20 days of convening the
BoD, both the minutes of the general
meeting, through which the independent
members of the bod are appointed, and
the minutes of the board of directors,
through which the qualification of each
member as executive or non-executive is
defined, must be submitted before the
Capital Market Committee.

In theory it could be said that the strict
provisions of the Law regarding
independent members restrict the
absolute freedom of the general meeting
concerning the election of the BoD.
However, in practice this freedom of the
general meeting never really existed -
before the Law was introduced, in most
cases the general meeting’s role was
limited to ratifying the BoD’s proposal
concerning its composition. In any case,
under the current regime, the
qualification of a member of the BoD as
independent will result from the strict
criteria stipulated by the Law. So the
general meeting will simply ratify the
objective concurrence of these criteria
and determine the number of the
independent members, relying exclusively
on the suggestions of the BoD.

The internal control mechanisms

Internal regulation

According to the Law, for a company to
be listed on the organized Greek Stock
Market, it must have an internal operation
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regulation, which is constituted by the

BoD of the company. The competence of

the BoD to constitute the internal

regulation is exclusive and cannot be
assigned to other administrative
instruments of the company.

The internal regulation is an internal
corporate document. It ranks than the
articles of association of the company but
higher than any extra-corporate
agreements, and must include:

* the structure of the company’s services;
* the authorities of the executive and the
non-executive members of the BoD;

* the procedures for employing the
company’s managing directors;

* the surveillance procedures for certain
transactions made by the employees
and managers of the company;

* the procedures regarding public
announcement of transactions made
by the managers of the company;

¢ the rules that govern the transactions
between the connected companies, the
surveillance of these transactions and
their proper announcement to the
instruments and the shareholders of
the company.

In brief, the internal regulation must
set all the safety procedures for the
successful operation of the company and
is part of the general internal control
system of the company, the observance of
which is supervised by the internal
control administration.

Internal control
The internal control system monitors the
application of the internal regulation of
the company, and includes all the
inspection mechanisms and actions that
cover the company’s activity on a full-time
basis. The organization and operation of
internal control is a necessary condition
for listing on the stock market. The
system must ensure that all transactions
are carried out by competent persons, that
the financial documents of the company
represent its real status, that the assets of
the company are protected and that the
company operates lawfully, especially in
accordance to stock exchange legislation .
Internal control is carried out by a
special body, the internal inspectors, which
is appointed exclusively by the BoD. In
the exercise of their duties, the internal
inspectors are totally independent, do not
fall under any other administrative body
of the company, and are supervised by
one to three non-executive members of
the BoD.

To safeguard the independence of the
internal inspectors, the Law specifically
determines certain strict guarantees, by
explicitly stipulating that the members of
the BoD, managers with additional
duties besides the internal control of the
company, and their relatives up to a
second degree cannot be appointed as
internal inspectors of the company.

In the exercise of their duties, the
internal inspectors have, according to the
Law, full access to every document and to
any department of the company and the
BoD, which is obliged to fully cooperate
with them to facilitate their work. The
internal inspectors’ duties include:

* surveillance of the application and the
constant observance of the internal
operation regulation and the articles of
association of the company, as well as
of legislation, particularly stock
exchange legislation and legislation on
société anonymes;

e filing reports before the BoD
regarding conflicts of interest between
the members of the BoD and the
managers of the company and the
interests of the company;

* at least once every three months the
internal inspectors must report to the
BoD in writing on the inspection they
have concluded and attend the general
meetings of the
shareholders;

¢ the internal
inspectors
must provide,
upon approval
of the BoD of
the company,
any
information
requested in
writing by the
supervisory
authorities, must cooperate with them
and must facilitate in every way their
surveillance, inspection and
supervisory work.

The internal inspectors are in a
position to safeguard the interests of the
minority shareholders of the company, by
exercising efficient internal control of the
company’s operation. However, despite
the good will of the legislator in securing
their independence, the internal
inspectors are still employees of the
company with a clear dependence on the
BoD, that is, the BoD is the exclusive
competent body for their appointment
and so they might be biased in their

Companies must now includeat

least two independent directors

among the non-executive

members of the board

findings. It remains to be seen in practice
whether the control of their work by the
non-executive members of the BoD
mitigates the negative consequences of
this disadvantage.

Companies need convincing
The question whether the new legislative
provisions on corporate governance are
enough to restore investors trust in listed
companies following the 1999 Greek
Stock Exchange crash, cannot afford a
simple affirmative answer. Many factors
play a role, relating to the companies
themselves and the groups of people that
interfere with the decision-taking
procedure and the corporate operation.
However, the tendency of the supervisory
authorities to regulate the listed
companies’ operation and to protect the
right of several groups of people involved
in the corporate activities through binding
laws, such as Law 3016/2002 on
corporate governance, is to a certain
degree justified and even imperative,
considering the reluctance of Greek
companies to apply rules that do not have
a compulsory character and the lack of
efficient self-regulation on their part.

Although the current interventional
system of corporate governance plays an
important role in the protection of
investors and
minority
shareholders, if the
proper and safe
operation of the
Greek stock
exchange market is
to be achieved, the
system must not be
overestimated and
isolated from the
inside circles of
Greek companies.
Greek companies must overcome their
mistrust towards corporate governance
principles and must be convinced,
through proper information, that
corporate governance contributes to more
efficient corporate operation, based on
the principle of social responsibility.

www.iflr.com

A special IFLR supplement 11




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


